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based on the participant’s total ac-
count balance in each investment fund
for that source of contributions.

(d) Employee contributions. The fol-
lowing rules apply to removal of em-
ployee contributions from a partici-
pant’s account:

(1) If there is a net investment gain
on the erroneous employee contribu-
tion made for a pay date, then the full
amount of the erroneous contribution
will be returned to the employing agen-
cy. Subject to § 1605.9(a), the invest-
ment earnings on the erroneous con-
tribution will remain in the partici-
pant’s account.

(2) If there is a net investment loss
on the erroneous employee contribu-
tion made for a pay date, then the em-
ploying agency will receive only the
amount of the erroneous contribution
reduced by the investment loss. How-
ever, the investment loss does not af-
fect the employing agency’s obligation
to refund to the participant the full
amount of the erroneous contribution.

(3) If an employing agency removes
erroneous employee contributions from
a participant’s account, it must also
remove, under paragraph (e) of this sec-
tion, any associated agency matching
contributions.

(e) Employer contributions. The fol-
lowing rules apply to removal of em-
ployer contributions from a partici-
pant’s account:

(1) Employer contributions will only
be returned to the employing agency if
the negative adjustment record sub-
mitted to remove the contributions is
processed within one year of the date
the contribution was processed. If more
than one year has elapsed when the
negative adjustment record is proc-
essed, the amount of the employer con-
tribution plus (or minus) any invest-
ment gains (or losses) will be removed
from the participant’s account and
used to offset TSP administrative ex-
penses rather than returned to the em-
ploying agency. The employing agen-
cy’s obligation to submit negative ad-
justment records to remove erroneous
contributions from a participant’s ac-
count is not affected by whether the
contribution has been in the account
for more or less than one year at the
time the negative adjustment record is
to be processed.

(2) Subject to paragraph (e)(1) of this
section, if there is a net investment
gain within a source of contributions
for an erroneous employer contribu-
tion, then the employing agency will
receive the full amount of the negative
adjustment submitted. The earnings
attributable to the erroneous contribu-
tions in the applicable source of con-
tributions will be removed from the
participant’s account and used to offset
TSP administrative expenses.

(3) Subject to paragraph (e)(1) of this
section, if there is a net investment
loss within a source of contributions
for an erroneous employer contribu-
tion, then the employing agency will
receive only the amount of the erro-
neous contribution reduced by the in-
vestment loss.

§ 1605.4 Back pay awards and other
retroactive pay adjustments.

(a) Participant not employed. The fol-
lowing rules apply to participants who
receive a back pay award or other ret-
roactive pay adjustment for a period
during which the participant was sepa-
rated from Government employment:

(1) If the participant is reinstated to
Government employment, then imme-
diately upon reinstatement the em-
ploying agency must give the partici-
pant the opportunity to submit a con-
tribution election form (Form TSP–1)
to make current contributions. The ef-
fective date of the form will be the
first day of the first full pay period in
the most recent TSP election period. If
the participant is reinstated during a
TSP open season but before the elec-
tion period, he or she can also submit
an election form that will become ef-
fective the first day of the first full pay
period in the following election period.

(2) The participant must be given the
following options for electing makeup
contributions:

(i) If the participant had a valid con-
tribution election form (Form TSP–1)
on file when he or she separated, upon
the participant’s reinstatement to Gov-
ernment employment that election
form will be reinstated for purposes of
makeup contributions, unless a new
contri bution election form is sub-
mitted to terminate all makeup con-
tributions or those contributions that
would have been made from the date of
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separation through the end of the open
season that occurred immediately after
the separation.

(ii) Instead of making contributions
for the period of separation under the
reinstated contribution election form,
the participant may submit a new elec-
tion form for any open season that oc-
curred during the period of separation.
However, the investment allocation on
each Form TSP–1 for the period of sep-
aration must be the same as the invest-
ment allocation on the current Form
TSP–1.

(3) Lost earnings will be calculated
and credited to the participant’s ac-
count, in accordance with 5 CFR Part
1606, using the rates of return for the G
Fund, unless the participant submitted
one or more interfund transfer requests
during the period of separation. In the
case of interfund transfer requests, the
earnings will be calculated using the G
Fund rates of return until the first
interfund transfer was processed. The
contribution that is subject to lost
earnings will be moved to the invest-
ment fund(s) the participant requested
and lost earnings will be calculated
based on the earnings for that fund(s).
The amount of lost earnings calculated
will be posted to the investment
fund(s) to which the contribution was
moved by the interfund transfer. If
there were no interfund transfers proc-
essed during the lost earnings calcula-
tion period, the amount of lost earn-
ings calculated will be posted to the
employee’s G Fund account.

(b) Participant employed. The fol-
lowing rules apply to participants who
receive a back pay award or other ret-
roactive pay adjustment for a period
during which the participant was not
separated from Government employ-
ment:

(1) The participant will only be enti-
tled to makeup contributions for the
period covered by the back pay award
or retroactive pay adjustment if, for
that period, the participant had des-
ignated a percentage of basic pay to be
contributed to the TSP or had des-
ignated a dollar amount of contribu-
tions each pay period which had to be
reduced (because of an applicable 5% or
10% limit on contributions per pay pe-
riod) as a result of the reduction in pay

that is made up by the back pay award
or other retroactive pay adjustment.

(2) The employing agency must com-
pute the amount of additional em-
ployee contributions that would have
been contributed to the participant’s
account had the action leading to the
back pay award or other retroactive
pay adjustment not occurred. The em-
ploying agency must also compute the
amount of agency matching contribu-
tions and agency automatic (1%) con-
tributions that would have been pay-
able had that action not occurred.

(c)(1) Makeup employee contribu-
tions required under paragraphs (a) and
(b) of this section must be computed
before the back pay or other retro-
active pay adjustment is made. The
makeup employee contributions must
be deducted from the back pay or other
retroactive pay adjustment and con-
tributed to the TSP. However, con-
tributions must not be made that
would cause the participant to exceed
the annual contribution limit(s) con-
tained in sections 402(g) and 415 of the
Internal Revenue Code (I.R.C.) (26
U.S.C. 402(g) and 415) for the prior
year(s) with respect to which the con-
tributions are being made, taking into
consideration the TSP contributions
already made in (or with respect to)
that year.

(2)(i) If employee contributions are
deducted from a back pay award or
other retroactive pay adjustment, the
employing agency will be responsible
for contributing the associated agency
matching contributions at the same
time the employee contributions are
made. Regardless of whether a partici-
pant elects makeup employee contribu-
tions, the employing agency must
make, in a lump sum payment, all ap-
propriate agency automatic (1%) con-
tributions associated with the back
pay award or other retroactive pay ad-
justment.

(ii) Any makeup contributions (both
employee and employer) associated
with a back pay award or other retro-
active pay adjustment must be re-
ported by the employing agency for in-
vestment among the TSP investment
fund(s) using the participant’s invest-
ment fund election in effect at the
time the makeup contributions are
made. If no such election is on file, the
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contributions must be reported by the
employing agency for investment in
the G Fund.

(d) The employing agency must pay
any lost earnings on TSP contributions
derived from back pay awards or other
retroactive pay adjustments that are
required to be paid under 5 CFR Part
1606.

(e) If a participant has withdrawn his
or her TSP account other than by pur-
chasing an annuity, and the separation
from Government employment upon
which the withdrawal was based is re-
versed, resulting in reinstatement of
the participant without a break in
service, then the participant will have
the option, which must be exercised by
notice to the Board within 90 days of
reinstatement, to restore to his or her
TSP account the amount withdrawn.
The right to restore the withdrawn
funds will expire if the notice is not
provided to the Board within 90 days of
reinstatement. No earnings will be paid
on any restored funds.

[61 FR 68472, Dec. 27, 1996, as amended at 63
FR 24381, May 1, 1998]

§ 1605.5 Misclassification of retirement
coverage.

(a) If a CSRS participant is
misclassified by an employing agency
as a FERS participant, when the mis-
classification is corrected—

(1) The employing agency must,
under § 1605.3, remove all employee con-
tributions that exceeded 5% of basic
pay for the pay period(s) involved, and
refund to the participant the amount
contributed. In addition, the employing
agency must submit negative adjust-
ment records to remove all employer
contributions made to the participant’s
account during the period of
misclassification that have been in the
account for less than one year. The
participant may choose whether or not
he or she wishes to have the remainder
of the employee contributions made
during the period of misclassification
removed from his or her account and
refunded to the participant; and

(2) If the participant’s account at any
time contains no employer contribu-
tions that have been in the account for
less than one year, the TSP record-
keeper will remove from the account
any employer contributions that have

been in the account for one year or
more (and associated earnings), and
will use such amounts to offset TSP
administrative expenses.

(b) If a FERS participant is
misclassified as a CSRS participant,
when the misclassification is corrected
he or she may not elect to have the
contributions made while classified as
CSRS removed from his or her account.
The employing agency must make in a
lump sum payment, pursuant to
§ 1605.2(b)(1), the appropriate agency
automatic (1%) contributions and
agency matching contributions on the
employee contributions that were
made while the participant was
misclassified as CSRS. The participant
may also elect to make, under
§ 1605.2(c), additional contributions
that he or she would have been eligible
to make as a FERS participant during
the period of misclassification. If such
contributions are made, the employing
agency must also submit any associ-
ated agency matching contributions
and any lost earnings records required
under 5 CFR Part 1606.

§ 1605.6 Procedures for claims against
employing agencies; time limita-
tions.

(a) Agency procedures. Each employ-
ing agency must establish procedures
for participants to submit claims for
correction under this subpart. Each
employing agency’s procedures must
include the following:

(1) The employing agency will pro-
vide the participant with a decision on
any claim within 30 days of receipt of
the claim unless the employing agency
provides the participant with good
cause for requiring a longer period to
decide the claim. Any decision to deny
a claim in whole or in part must be in
writing and must include the reasons
for the denial (including citations to
any applicable statutes, regulations or
procedures), a description of any addi-
tional material that would enable the
participant to perfect his or her claim,
and a statement of the steps to be
taken to appeal the denial.

(2) The employing agency must per-
mit a participant at least 30 days to ap-
peal the employing agency’s denial of
all or any part of his or her claim for
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